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COMMENT




On December 17, 1990, twenty-year-old Stephanie
Wernick was in her dormitory bathroom tending to bleeding
that she attributed to an unusually heavy menstrual pe-
riod.' Jeanette, a girl living on Stephanie's dormitory floor,
and her friend Laura, were in the hallway outside the bath-
room when they heard what they thought was a baby's cry!
The girls rushed into the bathroom and immediately
noticed a pool of blood underneath the stall door at Stepha-
nie's feet. Stephanie stated to the girls that she was fine
t J.D. Candidate, State University of New York at Buffalo, 2004; B.A., State
University of New York at Geneseo, 2001. I would like to thank especially my
parents for all of their encouragement and support in the writing of this article
and in my many other law school endeavors. I would also like to express my
gratitude to all of the members of the Buffalo Law Review for their assistance
in the editing process.
1. People v. Wernick, 632 N.Y.S.2d 839, 840 (App. Div. 1995), affd, 674
N.E.2d 322 (N.Y. 1996); Megan C. Hogan, Neonaticide and the Misuse of the
Insanity Defense, 6 WM. & MARY J. WOMEN & L. 259, 259 (Fall 1999); Judith
Macfarlane, Neonaticide and the "Ethos of Maternity". Traditional Criminal
Law Defenses and the Novel Syndrome, 5 CARDOZO WOMEN'S L.J. 175, 216-17
(1998).
2. Hogan, supra note 1, at 259; Macfarlane, supra note 1, at 216.
3. Hogan, supra note 1, at 259; Macfarlane, supra note 1, at 216.
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and that she was just having an unusually heavy period.4
She stayed in the stall for a significant amount of time
while her friends periodically checked to see if she was all
right.5 Later, Jeanette returned to the bathroom and found
Stephanie in the shower. When Stephanie's roommate,
Jody, asked Stephanie if there was anything she could do to
help, Stephanie asked her to discard the plastic bag on the
floor where she had placed all of her dirty clothes.6 Jody
took the bag, which she later remembered felt a little
heavy, to the garbage room located in the dormitory.7 A cus-
todian later found the garbage bag and discovered it
contained a baby boy.' The custodian immediately called
the paramedics but they were unable to resuscitate the
baby.' The paramedics found wads of toilet paper lodged in
the baby's throat during their attempt to revive the baby. °
Stephanie later confessed to police that she had given birth
to the baby boy in the dormitory bathroom and had placed
the toilet paper down his throat.
This instance is just one example that illustrates the
common phenomenon of neonaticide."2 First coined by Pro-
fessor Phillip J. Resnick, 3 neonaticide is a term that refers
to a parent killing his or her baby within the first twenty-
four hours following the baby's birth." Infanticide and fili-
cide are two terms that are often used in association with
4. Hogan, supra note 1, at 259; Macfarlane, supra note 1, at 216.
5. Macfarlane, supra note 1, at 216.
6. Id.




11. See Wernick, 632 N.Y.S.2d at 842 (Friedmann, J., dissenting); see also
Hogan, supra note 1, at 259.
12. See, e.g., People v. Doss, 574 N.E.2d 806 (Ill. App. Ct. 1991); State v.
Buffin, 511 So. 2d 1255 (La. Ct. App. 1987); People v. McNaney, 713 N.Y.S.2d
438 (App. Div. 2000); People v. Ellwood, 613 N.Y.S.2d 197 (App. Div. 1994);
People v. Andrea FF., 586 N.Y.S.2d 423 (App. Div. 1992); Commonwealth v.
Reilly, 549 A.2d 503 (Pa. 1988); Matt Gryta, Judge Hands Prison Term to Teen-
ager in Son's Death, BUFFALO NEWS, Aug. 20, 1999, at C5; Matt Gryta, Woman
to Serve Time in Infant's Death, BUFFALO NEWS, Oct. 5, 2000, at B10; T. Shawn
Taylor, Woman with Disorder Gets Probation in Infant's Death, CHIC. TRIB.,
Apr. 7, 1998, § 2 (MetroSouthwest), at 1.
13. Phillip J. Resnick, Murder of the Newborn: A Psychiatric Review of
Neonaticide, 126 AM. J. PSYCHIATRY 1414, 1414 (1970).
14. James J. Dvorak, Neonaticide: Less Than Murder?, 19 N. ILL. U. L. REV.
173 (1998); Hogan, supra note 1, at 260; Resnick, supra note 13, at 1414.
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neonaticide but should never be confused with the term. In-
fanticide is a general term used to describe the act of a par-
ent killing his or her infant or child and encompasses the
sub-categories of neonaticide and filicide.15 Filicide refers
specifically to a parent killing an infant or child older than
one day.16 Experts make a distinction between neonaticide
and filicide because the murderer's motives and demo-
graphic characteristics differ between the two categories of
child murder. Resnick discovered the differences between
the two types of murderers in his famous study that com-
pared women who had committed neonaticide to women
who had committed filicide. He found that neonaticidal
mothers were significantly younger than mothers who had
committed filicide, while mothers of the filicide group were
more likely to be married." Furthermore, Resnick discov-
ered that among the mothers who had committed filicide,
seventy-one percent had serious depression. 8 The neonati-
cide group only contained three individuals with
depression. In regards to motivation, the women in the fili-
cide group typically killed their children for altruistic
reasons. These women wanted to relieve their child of any
possible suffering, which could have been real or possibly
imagined. Conversely, Resnick found that neonaticidal
mothers commonly killed their neonates because they sim-
ply did not want the child.19
15. Dvorak, supra note 14, at 173; Hogan, supra note 1, at 260; Resnick,
supra note 13, at 1414.
16. Dvorak, supra note 14, at 173; Hogan, supra note 1, at 260; Resnick,
supra note 13, at 1414. Andrea Yates and Susan Smith are two very well-known
mothers who committed the act of filicide. In June of 2001, Andrea Yates
drowned her five children, who were between the ages of six months and seven
years, in the bathtub located within their Texas home. Kari Sable Burns,
Andrea Yates (Jan. 8, 2004), at http://www.karisable.com/andreayates.htm (last
visited May 27, 2004). A jury of her peers found her guilty for the deaths of her
children and she was sentenced to forty years in prison. Id. Andrea Yates is eli-
gible for parole in 2041. Id. On July 28, 1995, a jury refused to give Susan
Smith a death sentence for the drowning of her two sons. Janet Ford, Susan
Smith and Other Homicidal Mothers-In Search of the Punishment that Fits the
Crime, 3 CARDOZO WOMEN'S L.J. 521, 521 (1996). On the fatal night in question,
the twenty-three-year-old mother placed her two children in the back seat of
her car. Id. She made sure they were strapped-in and the windows were rolled
up tight before she rolled the car into a South Carolina lake. Id.





Young pregnant mothers who ultimately kill their new-
borns appear to have distinct characteristics that set them
apart from other pregnant adolescents. Resnick found these
young girls to be immature, passive individuals. ° They are
more likely to have submitted to sexual relations with their
partner than to have initiated the contact. Their passivity
also explains why these adolescents do not seek or attempt
abortions as a way to address their unwanted situation.
Girls who seek abortions tend to be individuals who recog-
nize a problem and actively seek out a prompt solution.21 In
stark contrast, girls who commit neonaticide frequently
deny their pregnancy in hopes the problem will just go
away and resolve itself.22 Neonaticide offenders also tend to
be socially isolated and alone, impoverished, first-time
criminal offenders, and pregnant for the first time.
Statistically, approximately 250 neonaticide cases occur
in the United States annually. However, this is probably a
conservative number because the bodies of many infants
are never discovered due to the secrecy of their delivery and
disposal.25 In their landmark study on mothers who had
committed neonaticide, Morris Brozovsky and Harvey Falit
reported that in 1967, 45.6 percent of the children mur-
dered under the age of one were killed within the first
twenty-four hours after their birth. 6
There are a couple common motivations behind the
atrocious act of neonaticide. In many cases, neonaticide is
committed by an immature, young, first-time mother who
feels she cannot tell her parents about her pregnancy.27 She
fears her parents' possible anger, disappointment, punish-
20. Id. at 1416.
21. Id.
22. Id.
23. Christine A. Fazio & Jennifer L. Comito, Rethinking the Tough
Sentencing of Teenage Neonaticide Offenders in the United States, 67 FORDHAM
L. REv. 3109, 3136 (1999).
24. Beth E. Bookwalter, Throwing the Bath Water Out With the Baby:
Wrongful Exclusion of Expert Testimony on Neonaticide Syndrome, 78 B.U. L.
REv. 1185, 1187 (1998); Jennie Lusk, Modern New Mexican Neonaticide:
Tranquilizing With This Jewel/The Torments of Confusion, 11 TEX. J. WOMEN
& L. 93, 103 (2002); Dvorak, supra note 14, at 177.
25. Bookwalter, supra note 24, at 1187; Hogan, supra note 1, at 260.
26. Morris Brozovsky & Harvey Falit, Neonaticide: Clinical and
Psychodynamic Considerations, 10 J. AM. ACAD. CHILD PSYCHIATRY 673, 673-74
(1971).
27. Hogan, supra note 1, at 263-64.
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ment, and rejection. 8 These adolescent girls, in telling their
parents, especially their mothers, that they have engaged in
premarital sexual intercourse and are now pregnant heav-
ily fear that they will be abandoned and shunned.29 Addi-
tionally, these young girls are often aware of the social
stigma that is associated with teen pregnancy and illegiti-
mate childbirth. ° They fear the shame and humiliation of
being pregnant. Their pregnancy is a public admission of
having had premarital, unsafe, irresponsible sex.' Lastly,
the prospect of single parenthood can be extremely fright-
ening for these adolescents.32 Motherhood involves very
demanding physical and emotional responsibilities for
which many of these adolescents are admittedly not ready.
Whatever the motivation for killing their newborns, the
most common methods used by young mothers to kill their
babies are suffocation and strangulation.33 However, other
means have been documented, such as drowning, exposure,
stabbing, dismemberment, burning,14 and throwing babies
out of windows from several stories above ground."
The question pertinent to this comment is whether
courts around the country should recognize and admit evi-
dence regarding what has been coined Neonaticide
Syndrome. As will be discussed in more detail later in this
article, Neonaticide Syndrome is an aggregate of common
behaviors and symptoms that occur among some pregnant
adolescents during the course of pregnancy and delivery
which ultimately results in the girls killing their newborns.
Despite what some critics contend, courts should recog-
nize Neonaticide Syndrome as a credible syndrome, and
expert testimony regarding the Syndrome should be admit-
ted into evidence on the accused mother's behalf. First, the
Sixth Amendment of the United States Constitution guar-
antees every defendant the right to present a complete
28. See Lusk, supra note 24, at 96-98; Resnick, supra note 13, at 1416.
29. See Lusk, supra note 24, at 96-98.
30. See LITA LINZER SCHWARTZ & NATALIE K. ISSER, ENDANGERED CHILDREN:
NEONATICIDE, INFANTICIDE, AND FILICIDE 42, 44-45 (2000).
31. Id.
32. See id. at 44.
33. Steven E. Pitt & Erin M. Bale, Neonaticide, Infanticide, and Filicide: A
Review of the Literature, 23 BULL. AM. ACAD. PSYCHIATRY L. 375, 380 (1995);
Resnick, supra note 13, at 1415.
34. Pitt & Bale, supra note 33, at 380; Resnick, supra note 13, at 1415.
35. See Brozovsky & Falit, supra note 26, at 675-76.
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defense. In leaving out evidence regarding the Syndrome,
the trier of fact is left with the impression that the accused
mother's actions were unique and impermissibly heinous.
Further, the judge or jury is likely to conclude that her
claim of pathological denial and brief psychosis is just a
fabricated ploy used by her to "get off' or receive a lighter
punishment. Expert testimony regarding Neonaticide Syn-
drome would boost the credibility of her claim and,
therefore, make her defense more complete. Second, in bar-
ring testimony regarding the Syndrome, a mother accused
of murdering her newborn would be unfairly prejudiced and
subject to unjust punishment. Societal misconceptions
about women cause many individuals to hold misplaced
views about women and their role in society. Many judges
and jury members commonly believe that to be a woman in
our society is to be motherly and nurturing.36 Still other
individuals believe women embrace pregnancy and mother-
hood as the most natural state of their being. Thus, when
individuals hear of mothers who deny their pregnancy or
enter a state of brief psychosis resulting in the death of
their newborns, they conclude that the claims are "hog
wash." They are appalled by a mother who injures her new-
born and they react with rage. Their failure to believe or
understand the complicated dynamics that go on in the
minds of some girls who commit neonaticide often leads to
inappropriate convictions for the serious crime of murder
and harsh prison sentences. Lastly, Neonaticide Syndrome
is not a fabricated phenomenon that has been concocted by
defense attorneys in hopes of bolstering these young girls'
cases. The Syndrome, as will be proven later in this paper,
is credible and factual, rooted in evidence, and supported by
the psychiatric and psychological community.
I. HISTORY OF NEONATICIDE
Neonaticide is not a new phenomenon in society but,
instead, is something that has been present since the be-
ginning of recorded history. In ancient Greece, it was not
uncommon for parents to kill weak and deformed infants; in
fact, it was required by law.37 The killing of normal, healthy
infants was rarely questioned because it was viewed as the
36. Macfarlane, supra note 1, at 223-24.
37. Dvorak, supra note 14, at 173.
602 [Vol. 52
NEONATICIDE
right of the head of the household, namely the father of the
child.38 These infants were killed because they were ille-
gitimate, because they were produced with a slave that the
head of household owned, or because the family could not
afford to feed and clothe another child. 9
The rise of Christianity led to greater respect for
human life thereby changing the acceptance of neonaticide
among many people. 40 However, even with laws banning the
practice, neonaticide undoubtedly continued through the
Middle Ages.41 Infant deaths were often explained away as
accidents and "few cases were prosecuted." 42 For instance,
during this time period families often slept together in one
bed and this sometimes resulted in an adult rolling onto
and smothering a newborn.43 Thus, this became a common
and unquestioned explanation for the death of an infant.
The unofficial tolerance of neonaticide began to change
in the sixteenth and seventeenth centuries, especially in
England.44 Governments began to regulate sexual morality,
and women who bore illegitimate children were considered
a disgrace and received the "scarlet letter."" As a result of
this societal stigma, it was presumed that any unexplained
death of an illegitimate child was the result of maternal
neonaticide for it was believed women would do anything to
avoid being ostracized. The 1623 Stuart Bastardy Act of
England 6 was the first piece of legislation that legally rec-
ognized this presumption. The Act created a formal legal
presumption that the death of an illegitimate child was
caused by his or her mother. Under the legislation, a
mother could be executed without any proof that she was
38. Id. at 173-74.
39. Id. at 174; see Mauro V. Mendlowicz et al., A Case-Control Study on the
Socio-Demographic Characteristics of 53 Neonaticidal Mothers, 21 INT'L J.L. &
PSYCHIATRY 209, 209-10 (1998).
40. Dvorak, supra note 14, at 174; see Mendlowicz et al., supra note 39, at
210.
41. Dvorak, supra note 14, at 174; see Mendlowicz et al., supra note 39, at
210.
42. Mendlowicz et al., supra note 39, at 210.
43. Stuart S. Gordan, Mothers Who Kill Their Children, 6 CIRCLES: BUFF.
WOMEN'S J.L. & SOC. POL'Y 86, 96 (1998); see also Mendlowicz et al., supra note
39, at 210.
44. See Mendlowicz et al., supra note 39, at 210.
45. Gordan, supra note 43, at 96.
46. Stuart Bastardy Act of England, 1623, 21 Jam. I, c. 27 (Eng.).
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the actual murderer or that the child was actually killed as
opposed to dying of natural causes.47
Two defenses came to be legally accepted as a way to
overcome the presumption of guilt and to avoid the harsh
penalties associated with neonaticide. These defenses
included the "benefit of linen" defense and the "want of
help" defense.48 In raising the benefit of linen defense, the
accused mother would try to prove she, in fact, wanted to
raise and rear the infant in question by proving she pur-
chased linen prior to the baby's birth.4 The want of help
defense asserted that the mother did not intend to kill her
child. The mother would claim she was unable to get help
while giving birth to the newborn because of reasons be-
yond her control, and her inability to get help resulted in
the unintentional death of the child.5 In the 1800s, the
Stuart Bastardy Act was repealed."
In the early twentieth century, tolerance and sympathy
for mothers who committed neonaticide was officially re-
stored in England with the passage of the Infanticide Act of
1922.52 The Act presumed that women who committed the
crime of infanticide, which included the crime of neonati-
cide, had some kind of mental disturbance due to giving
childbirth. 3 As a result, these women were punished as
though they were guilty of manslaughter, not murder.54
Today, the Infanticide Act, as it was amended in 1938, 5 is
still good law in England."
II. NEONATICIDE IN THE UNITED STATES
In the United States, the legal system does not have a
separate and distinct law regarding neonaticide. Mothers
who kill their infants are prosecuted under the homicide
47. Gordan, supra note 43, at 96.
48. Dvorak, supra note 14, at 175; Karin Lewicki, Can You Forgive Her?:
Legal Ambivalence Toward Infanticide, 8 S. CAL. INTERDISC. L.J. 683, 695-96
(1998-1999).
49. Lewicki, supra note 48, at 695-96.
50. Id.
51. Gordan, supra note 43, at 96.
52. Infanticide Act, 1922, 12 & 13 Geo. 5, c. 18, § 1(1) (Eng.).
53. Velma Dobson & Bruce Sales, The Science of Infanticide and Mental
Illness, 6 PSYCHOL., PUB. POL'Y & L. 1098, 1098-99 (2000).
54. Id. at 1099.
55. Infanticide Act, 1922, 12 & 13 Geo. 5, c. 18, § 1(1) (Eng.).
56. Dvorak, supra note 14, at 177.
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statutes of the particular state in which they commit the
crime.57 Thus, neonaticide is treated like any other homicide
with the charges ranging from first degree murder to vari-
ous forms of manslaughter. 8
In prosecuting mothers who murder their infants for
homicide, the district attorney must prove the corpus
delicti,5 9 which contains two elements.60 First, it must be es-
tablished that the infant was born alive. 1 This requirement
seems obvious because, if the infant was not born alive, it
would not be considered a human being. 2 If it is not a
human being, then it could not be a victim of a homicide. 3
This element is often very difficult for the state to prove
and frequently forms the grounds for an appeal.6 It is diffi-
cult to prove an infant was born alive because typically the
only witness to the neonate's birth is the accused and the
pathologist's reports are often inconclusive or contain con-
flicts. 15 Pathologists use various methods in trying to
determine whether an infant was born alive. For instance,
they frequently check for the existence of air in the new-
born's lungs and stomach.66
The second element of the corpus delicti that the prose-
cution must prove is that the accused mother was the
criminal agent causing the infant's death.6 ' However, like
the first element, this is also hard for the prosecutor to
57. Gordan, supra note 43, at 97; E. Christine Moll, In Defense of TJ's
Mother: Neonaticide and the Implications for Counselors, 41 J. HUM. COUNS.,
EDUC. & DEV. 150, 154 (Fall 2002).
58. Moll, supra note 57, at 154.
59. This Latin term literally means "the body of the offense." MERRIAM-
WEBSTER'S DICTIONARY OF LAW 109 (1996). The term has two principles that
parallel the elements of neonaticide-the physical body that was harmed and
the underlying foundation of the act as a crime. See BLACK'S LAW DICTIONARY
346 (7th ed. 1999).
60. People v. Ryan, 138 N.E.2d 516 (Ill. 1956); Lane v. Commonwealth, 248
S.E.2d 781, 783 (Va. 1978). See State v. Willis, 652 P.2d 1222, 1223-24 (N.M. Ct.
App. 1982) (holding that "human being" does not include a "viable fetus");
Macfarlane, supra note 1, at 185.
61. Ryan, 138 N.E.2d at 518; Lane, 248 S.E.2d at 783.
62. See Willis, 652 P.2d at 1222-23.
63. See id.
64. Macfarlane, supra note 1, at 185-86.
65. Lita Linzer Schwartz & Natalie K. Isser, Neonaticide: An Appropriate
Application for Therapeutic Jurisprudence?, 19 BEHAV. SCI. & L. 703, 708
(2001).
66. Ryan, 138 N.E.2d at 519; Lane, 248 S.E.2d at 782.
67. See Ryan, 138 N.E.2d at 518; Lane, 248 S.E.2d at 783.
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prove. Even if it can be established that the infant was born
alive, it is hard to prove beyond a reasonable doubt that it
was the mother who actually caused the newborn's death.68
The infant could have died due to natural causes shortly
after birth and, as a result, the accused mother decided to
dispose of the body by placing it in a garbage bag or
through some other method.69
In order to get around the difficulties of establishing the
elements of the corpus delicti associated with a murder
charge, prosecutors in some jurisdictions charge mothers
who commit neonaticide with other statutory crimes. For
instance, in some states, like Massachusetts, the district at-
torney can charge the mother with the "[c]oncealment of the
death of [a] child born out of wedlock."" Under this statute,
a parent who intentionally conceals the death of a child
conceived out of wedlock "so that it cannot be ascertained
whether it was born alive or, if born alive, whether it was
murdered," can be incarcerated for up to one year.71 Other
jurisdictions can charge women who commit neonaticide
with the concealment of a delivery. 2 For example, in
Connecticut, it is a class A misdemeanor for intentionally
concealing the delivery of any infant. 3 Under this and other
similar statutes, it does not matter whether the infant was
born dead or alive or whether the accused mother was the
agent causing the infant's death. 4
In the United States, mothers who commit neonaticide
are sentenced inconsistently after their convictions, despite
factual similarities between their cases.75 This is easily
illustrated using two well-publicized cases that occurred
roughly around the same time. In 1996, a secretly pregnant
Amy Grossberg telephoned her boyfriend, Brian Peterson,
and asked him to pick her up at her dormitory at the Uni-
versity of Delaware." She believed that she was going into
labor and wanted to go to a nearby hotel so she could pri-
68. See Lane, 248 S.E.2d at 782.
69. See Ryan, 138 N.E.2d at 518; Lane, 248 S.E.2d at 782.
70. Dvorak, supra note 14, at 181 (citing MASS. GEN. LAWS ANN. ch. 272, §
22 (West 1990)).
71. MAss. GEN. LAWS ANN. ch. 272, § 22 (West 2000).
72. Dvorak, supra note 14, at 181.
73. CONN. GEN. STAT. ANN. § 53-237a (West 2000).
74. See id.
75. See Bookwalter, supra note 24, at 1195.
76. Schwartz & Isser, supra note 65, at 712.
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vately deliver their baby. Amy and Brian delivered the baby
alone in a motel, placed it in a plastic bag, and discarded it
in a dumpster. Both teenagers were charged with first
degree murder. However, as a result of a plea bargain, they
later plead guilty to manslaughter. Amy received two and a
half years in prison, while Brian received a two-year prison
term for his role in the infant's murder.77 Shortly after this
incident in Delaware, in June of 1997, Melissa Drexler,
commonly known as the "prom mom," attended her senior
high school prom in New Jersey." During the festivities,
she excused herself to go to the bathroom.79 In the bath-
room, she secretly delivered the baby she managed to con-
ceal for nine months." She suffocated the infant and then
wrapped it up and dumped it in the bathroom garbage.81 A
maintenance worker later found the deceased baby after
other attendants at the prom told him about blood in the
bathroom. Melissa was indicted for murder but she ulti-
mately plead guilty to aggravated manslaughter.82 The
court sentenced her to a fifteen-year prison term."3 These
two well-known cases of neonaticide occurred in neighbor-
ing states and both incidents ultimately became labeled by
the legal system as manslaughter. However, despite the
similarities, they resulted in significantly different out-
comes. Melissa Drexler ended up with a sentence that was
roughly seven times as long as the sentences received by
Amy Grossberg and Brian Peterson. How could this be?
Mothers who commit neonaticide frequently receive
inconsistent sentences for many reasons. First, in some ju-
risdictions, juries made up of laymen from the community
often have sympathy for these young, immature, passive
girls, which sometimes results in convictions for lesser
crimes or sentences that are more lenient.84 Also, the prob-
77. Id.
78. Schwartz & Isser, supra note 65, at 712; Kari Sable Bums, Infanticide:
Melissa Drexler, (2004), at http://www.karisable.com/drexler.htm (last visited
May 27, 2004); Kathryn Rubenstein, New Jersey v. Melissa Drexler: "The Prom
Mom Case" (1999), at http://www.courttv.com/trials/drexler/index.html (last
visited May 27, 2004).
79. Rubenstein, supra note 78.
80. Bums, supra note 78.
81. See Schwartz & Isser, supra note 65, at 712; Rubenstein, supra note 78.
82. Schwartz & Isser, supra note 65, at 712.
83. Id.
84. See Bookwalter, supra note 24, at 1197 (referencing Stephanie Innes,
Mother Faces Life in Prison, TUCSON CITIZEN, Dec. 9, 1997, at 1A).
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lem that prosecutors frequently have with proving the two
elements of the corpus delicti for a murder charge often
favors the accused mothers in terms of conviction and sen-
tencing.85 Lastly, a possible explanation for the inconsistent
sentencing of these offenders is the varying views that
judges have regarding the purpose of punishment in our le-
gal system. For instance, some judges likely feel that reha-
bilitation is more important for certain kinds of criminals,
like these mothers, while other judges probably think that
deterrence and retribution are the most important goals
behind sentencing criminals like mothers who commit neo-
naticide.8 6
Neonaticide offenders are treated very different in
many other countries, including England. Many nations
have passed statutes that specifically address neonaticide
as a crime.87 Thus, in these countries, mothers who commit
neonaticide are not charged with murder or manslaughter,
but are charged with the crime of infanticide, which encom-
passes the crime of neonaticide.8 Neonaticide represents a
separate class of crime. These statutes presume that moth-
ers who commit neonaticide were suffering from some form
of mental disturbance at the time of the crime due to the
effects of giving birth. 9 As a result, these statutes provide
for more lenient punishment of neonaticide offenders ° and
frequently result in these women getting some form of psy-
chiatric treatment. In the United States, defendants must
assert evidence of mental illness on a case-by-case basis
85. See id.
86. See, e.g., People v. Doss, 574 N.E.2d 806 (Ill. App. Ct. 1991) (affirming
the sentence of twenty years in prison for a young girl who killed her infant by
stabbing it in the chest); People v. FF., 586 N.Y.S.2d 423 (App. Div. 1992)
(promoting psychiatric treatment and probation as more helpful for a young
neonaticide offender than incarceration).
87. See Dvorak, supra note 14, at 183-84 (explaining that Canada, Austria,
the Philippines, and England have statutes that directly address the crime of
neonaticide); Fazio & Comito, supra note 23, at 3137 (describing Australia, New
Zealand, Hong Kong, Canada, and England as countries with infanticide stat-
utes).
88. See Dvorak, supra note 14, at 184.
89. See id.
90. See id. at 184-86.
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because there is no legal presumption that women who kill
their newborns are mentally disturbed.9'
It is interesting that the United States has not adopted
a version of England's Infanticide Act considering that most
laws in the United States were derived from the laws of
England. The Infanticide Act, as amended in 1938, states
that when a woman causes the death of her child under the
age of one year, she is guilty of infanticide and will be pun-
ished as though she was guilty of manslaughter.92 The law
assumes that the woman was mentally disturbed due to not
fully recovering from the effects of giving birth or due to the
effects of lactation. The age of the child and the idea of
mental disturbance due to the effects of lactation were the
two portions that were added to the act in 1938. 9' In Eng-
land, women who kill their newborns are most likely sen-
tenced to probation or hospitalized for psychiatric treat-
ment.95 In contrast, the legal system in the United States is
much more inclined to incarcerate mothers who kill their
neonates.96
III. THE DEFENSE OF A NEONATICIDE OFFENDER
In many cases of neonaticide, pleading insanity is the
only plausible defense available for an accused mother. In
the United States, the legal system recognizes that every
crime has two key elements and both must be present for a
neonaticide offender to be found guilty. First, the mother
must have committed an actual criminal act. This element
is referred to as the actus reus.9" Second, the accused
mother must have possessed the intent to commit the
criminal act. This element is known as the mens rea.9" If
successfully proven in a court of law, the insanity defense
negates the required intent element of the offense with
which the defendant is charged and the defendant is not
91. Brenda Barton, When Murdering Hands Rock the Cradle: An Overview
of America's Incoherent Treatment of Infanticidal Mothers, 51 SMU L. REV. 591,
597 (1998).
92. Infanticide Act, 1938, 1 & 2 Geo. 6, c. 36 (Eng.).
93. Id.
94. See Dobson & Sales, supra note 53, at 1098-99.
95. Gordan, supra note 43, at 97.
96. See id.




held responsible for the crime. 99 A criminal defendant is al-
ways presumed to be sane. As a result, the insanity defense
is an affirmative defense, which means that the defendant
must raise and prove the defense at trial."'
Jurisdictions use various tests to determine whether a
defendant was insane at the time the crime was committed.
The majority of states use the M'Naughten standard."1 In
using the insanity defense in these jurisdictions, an accused
mother must successfully establish she was unable to know
the "nature and quality" of her act due to some kind of
"defect of reason or disease of the mind;" or, if she was
aware of what she was doing, she failed to understand that
what she was doing was wrong. 1 2 The American Law Insti-
tute Test, created in 1955, is the second most common test
used to determine the sanity of a criminal defendant at the
time of the crime.0 3 In jurisdictions using the American
Law Institute Test, a mother accused of killing her newborn
must show that she "lacked the substantial capacity to
appreciate the criminality... of her conduct or to conform
her conduct to the requirements of the law."'0 4 Whatever the
standard used by a particular jurisdiction to determine a
specific defendant's sanity at the time of a crime, there are
two main issues that must be addressed and resolved. First,
the fact finder must determine if the defendant had some
kind of mental disease or defect at the time the crime was
committed.0 5 If it is found that he or she did, the trier of
fact must then determine if and how that mental disease or
defect effected the accused's cognition or control. 06
Based upon the evidence presented by the defendant, if
the trier of fact is able to conclude that the defendant was
in fact insane at the time of the crime, there are two possi-
ble rulings that can be made. Depending upon which state
the case is being tried in, the defendant can either be
99. Id. at 266-67.
100. See Hogan, supra note 1, at 266.
101. See Barton, supra note 91, at 597; Gordan, supra note 43, at 99; Hogan,
supra note 1, at 268.
102. See Barton, supra note 91, at 597; Gordan, supra note 43, at 99; Hogan,
supra note 1, at 268.
103. See Gordan, supra note 43, at 99-100; Hogan, supra note 1, at 268.
104. Barton, supra note 91, at 599; Gordan, supra note 43, at 100; Hogan,
supra note 1, 268-69.




declared "not guilty on the grounds of insanity" or "guilty,
but insane.""7 The former ruling leads to the defendant be-
ing examined to determine whether he or she is still insane.
If it is found that the defendant is still mentally unstable,
he or she will be treated at a mental facility and released as
soon as he or she is considered cured by medical profession-
als. 108 A "guilty, but insane" verdict leads to a much differ-
ent result. A defendant is considered insane and immedi-
ately sent to a mental institution to be treated until he or
she is cured. If the individual is deemed cured by doctors
before the time left on his or her sentence has expired, he or
she must serve the remaining time in prison."9
Another possible defense available to women who
commit neonaticide, as an alternative to an insanity plea, is
diminished capacity. Individuals who assert this defense
know that the mental disturbance or defect they claim to
have been suffering from at the time of the crime will not
likely fulfill the requirements of a true insanity defense un-
der the established legal standards. However, their claimed
mental disturbance or defect at the time of the crime is still
helpful and relevant in determining his or her guilt and
they decide to use the evidence under a diminished capacity
defense. Roughly one third of the states allow this defense
to be used in criminal cases. 10
There are two possible forms of the diminished capacity
defense. One version of the defense uses mental defect to
negate the mental element of the crime that the defendant
is charged with.' As stated above, the insanity defense also
serves this function, however, there is a difference between
these two defenses in terms of outcome. Unlike a trium-
phant diminished capacity defense, a successful insanity
defense usually results in the commitment of the defendant
to a psychiatric facility for some length of time."2 On the
other hand, the diminished capacity defense, if successful,
more than likely results in a conviction for a lesser offense
and a term of straight imprisonment, but can also lead to a
finding of not guiltyY" The other form of the diminished
107. See id. at 266.
108. Id.
109. Id.
110. See id. at 271.
111. See Barton, supra note 91, at 601; Macfarlane, supra note 1, at 243.
112. See Barton, supra note 91, at 601.
113. See WAYNE R. LAFAVE, CRIMINAL LAw 392 (3d ed. 2000).
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capacity defense functions to mitigate a murder charge
down to manslaughter through the recognition of partial in-
sanity.114
IV. PROVING A DEFENSE: NEONATICIDE SYNDROME
Many experts in the area of neonaticide claim the phe-
nomenon is a clinical entity consisting of behaviors and
symptoms that occur during the stages of pregnancy, deliv-
ery, and killing.115 As a result, there has been controversial
discussion of legally recognizing what has been coined
Neonaticide Syndrome.' Testimony regarding the Syn-
drome would aid a neonaticide offender in proving her
defense to the crime charged before a judge or jury by
describing behavior patterns of typical neonaticide offend-
ers.
What exactly is Neonaticide Syndrome? The key
element of the Syndrome is the denial of pregnancy. Many
experts have found that young women with unwanted
pregnancies enter a mental state of severe pathological de-
nial." 7 The fear and anxiety regarding their condition is so
great that powerful defense mechanisms are called into
action. 18 These young pregnant adolescents honestly come
to believe they are not pregnant. The denial can range from
simple avoidance of reality to complex rationalization of the
outward signs and symptoms of pregnancy. 19 In reference
to the former, many young girls act as though nothing were
out of the ordinary, despite the physically obvious fact they
are pregnant. 2 ° These adolescent girls, who desperately do
not want to be pregnant, are able to mentally block out the
reality. Many of these girls often rationalize the manifesta-
tions of their pregnancies. For instance, they attribute their
114. See Barton, supra note 91, at 601; Macfarlane, supra note 1, at 243.
115. See, e.g., Brozovsky & Falit, supra note 26, at 682; Macfarlane, supra
note 1, at 180-81.
116. See, e.g., People v. Wernick, 674 N.E.2d 322 (N.Y. 1996); Bookwalter,
supra note 24, at 1187-88; Macfarlane, supra note 1, at 216-17.
117. See Bookwalter, supra note 24, at 1190; Brozovsky & Falit, supra note
26, at 679-82; P. FINNEGAN ET AL., Case Report: Denial of Pregnancy and
Childbirth, 27 CAN. J. PSYCHIATRY 672, 672 (1982); Macfarlane, supra note 1, at
196-98; Margaret G. Spinelli, A Systematic Investigation of 16 Cases of
Neonaticide, 158 AM. J. PSYCHIATRY 811, 811-12 (May 2001).
118. Macfarlane, supra note 1, at 200.




symptoms to other things like overeating, tumors, water
retention, and the lack of exercise.'21 A few studies have
found that in some cases, a girl's need to deny her condition
is so strong that the biological manifestations commonly
associated with pregnancy are affected. In other words,
these soon to be mothers fail to show the signs common to
pregnancy like enlarged breasts, nausea, frequency in uri-
nation, and ceased menstruation.
12
The denial that arises as a defense mechanism results
in the girls foreclosing attachment to their babies during
pregnancy and, as a result, crucial bonding never occurs
between the mothers and their newborns."2 The denial is
maintained during the course of labor and delivery, which
often occurs in secrecy and isolation.'24 These young girls
often interpret the initial cramps and blood commonly asso-
ciated with delivery as symptoms of menstruation.'2 5 As the
labor pains increase, the girls frequently feel the need to
defecate, which explains why so many incidents of neonati-
cide occur in a bathroom.' 26 During the actual delivery, the
pregnant adolescents often experience a kind of dissociative
state. They claim that during delivery they felt as though
they were viewing themselves from above, like watching
someone else give birth to the baby. 12' Dissociation is often
described as an out-of-body experience where the person
does not feel related to what is going on around them.1 It is
often brought on by pain that is beyond "the coping mecha-
nism of the conscious self' and it may happen to a person
without a history of mental illness.'29 Upon the completion
of delivery, the new mother becomes abruptly confronted by
the one thing that she has denied for the last nine months,
namely her baby.3 ° At this point, the maintenance of denial
is no longer possible and a psychological upheaval takes
place.' The same fears that contributed to the girl's denial
121. Id. at 197-98.
122. Id. at 198.
123. See Lusk, supra note 24, at 99; Macfarlane, supra note 1, at 197.
124. Macfarlane, supra note 1, at 199.
125. Brozovsky & Falit, supra note 26, at 680.
126. Id.
127. Macfarlane, supra note 1, at 200-01.
128. Hogan, supra note 1, at 281.
129. Id. at 282.




at the beginning of the pregnancy immediately resurface
upon hearing the cries of her baby.3 The adolescent mother
experiences a brief psychotic break, which leads to the
murder of her newborn. 33 The onset of the psychotic break
is caused from the intense physical stress of labor and
delivery and the sudden undeniable reality of the preg-
nancy. " At this time, in her mind, the baby is just some
foreign object that has gone through her and she must get
rid of it.135 Therefore, she kills her own flesh and blood.
In the United States, courts have not yet admitted
expert testimony on Neonaticide Syndrome. However, the
1996 New York case, People v. Wernick36 , laid the founda-
tion for the movement to recognize the Syndrome as
evidence in neonaticide cases. This was the first case in
which a court referred to the aggregate of symptoms and
behaviors present in neonaticide cases as Neonaticide Syn-
drome. The presiding judge at the trial level allowed several
expert witnesses to testify about Stephanie Wernick's men-
tal state at the time of the crime.'37 These defense experts
concluded that the young girl, upon giving birth, "suffered
from a brief reactive psychosis because she could no longer
deny the reality of her pregnancy and during this psychotic
state, [she] was able to perform [the] purposeful act [of
stuffing toilet paper down her newborn's throat]. " '3 Fur-
thermore, the experts concluded that during the psychotic
break she was unable to understand the nature and conse-
quences of her act.' While the court allowed the testimony
regarding the experts' observations and opinions regarding
Stephanie's individual conduct, the court refused to permit
the defense to establish a connection between Stephanie's
behavior and the behavior of other individuals who have
committed neonaticide. "'
Permitting the experts to testify about the behavior of
other neonaticide offenders would have allowed evidence of
132. Id. at 200.
133. Id. at 199.
134. Id.
135. Id. at 197.
136. 674 N.E.2d 322.
137. See Macfarlane, supra note 1, at 217.
138. Id. (quoting People v. Wernick, 632 N.Y.S.2d 839, 840 (App. Div.
1995)).
139. Id.
140. Id. at 217-18.
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Neonaticide Syndrome to be introduced before the trier of
fact. Such testimony could not have been legally admitted
into evidence until the Syndrome passed the Frye test of
admissibility, which would have had to been determined in
a separate hearing.14 ' This simply means that before an
expert could have testified about Neonaticide Syndrome,
Stephanie Wernick, the party trying to introduce the evi-
dence, would have had to show that the Syndrome was
generally accepted in the psychiatric or psychological com-
munity, which, in turn, would have proven the Syndrome's
credibility and reliability.4 2 In this case, a Frye hearing was
not conducted, despite the prosecution's request for one.
The prosecution made a motion for the hearing because it
expected the defense to use Neonaticide Syndrome in prov-
ing its case. However, the defense challenged the request
stating that it had no intention of discussing the Syndrome
in presenting its case to the jury.4 4 Neonaticide Syndrome
has not yet undergone the Frye test of admissibility or the
other test of admissibility used in many other jurisdictions,
namely the Daubert test. T' Thus, it has not yet been deter-
mined in any jurisdiction whether the Syndrome is reliable
and credible evidence that can be used in presenting the
defense of a mother accused of killing her newborn.
In the United States, in cases where young mothers are
being tried for the death of their infants, courts should le-
gally recognize and admit evidence regarding Neonaticide
Syndrome. The recognition and admittance of the Syn-
drome as evidence is essential because without it, an
accused mother is unable to present a complete defense.
Under the United States Constitution, the Sixth Amend-
ment guarantees defendants the right to present a complete
141. Id. at 218.
142. Wernick, 674 N.E.2d at 323.
143. Id.
144. The Daubert test of admissibility is a little more complex than the Frye
test used in jurisdictions like New York. In determining the reliability of the
evidence in question, several factors are examined by a court. First, the court
examines whether the theory or methodology of the expert has been tested
under uniform standards. Second, it looks to see if the theory or methodology
has been subjected to peer review and publication. Third, the court determines
the potential rate of error. The last factor a court will examine in determining
the admissibility of evidence under the Daubert standard is whether the theory
or methodology is generally accepted in the relevant field. See Lusk, supra note
24, at 107; Macfarlane, supra note 1, at 231-32.
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defense.145 Thus, neonaticide offenders, if they so choose,
should be able to present evidence regarding Neonaticide
Syndrome as a way to show women have reacted similarly
when faced with the same situation. Without such testi-
mony, a judge or jury is left with the impression that the
accused mother's behavior is a unique phenomenon.'46 A
fact finder is likely to gather a significantly different under-
standing of her and her situation upon being informed that
her behavior, at the time of the crime, is part of a larger
pattern seen in other young girls who have also committed
neonaticide. With testimony on Neonaticide Syndrome, a
young mother's situation is rendered more believable and
her perceptions more reasonable because it indicates that
other neonaticide offenders experienced the same state of
pathological denial during pregnancy and suffered from the
same brief psychotic state at the time of the baby's deliv-
ery. 47 Simply put, in being able to present expert testimony
on Neonaticide Syndrome, an accused mother's defense
becomes complete because it becomes stronger and more
credible. This evidence could conceivably deter a conviction.
Therefore, its exclusion raises serious concerns regarding
the defendant's due process rights.
The legal system should recognize and admit evidence
regarding Neonaticide Syndrome because it will help defen-
dants counter assumptions and misconceptions held by
members of their jury and society at large. Expert testi-
mony on the Syndrome serves as a powerful means to com-
bat myths individuals hold as common knowledge regarding
human nature. Young girls who commit neonaticide exhibit
behavior that is completely at odds with society's commonly
held conceptions of motherhood and maternity.' Many
individuals within society presume motherhood is the most
natural state for a woman. "' In our culture, to be a woman
is to be a mother, or at least maternal and nurturing. After
delivering a child, a mother is presumed to become a life
support system that aids in her infant's survival and pro-
tection." ° Her personal desires evaporate or evolve so that
145. Bookwalter, supra note 24, at 1205-06.
146. Bookwalter, supra note 24, at 1205 (quoting Wernick, 632 N.Y.S.2d at
842-45 (App. Div. 1995) (Friedmann, J., dissenting)).
147. See Macfarlane, supra note 1, at 181.
148. Id.
149. Id. at 224.
150. Id. at 225.
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they are identical to those of her own flesh and blood.
Because of these deeply held socially constructed beliefs,
individuals are appalled by the actions of a mother that en-
danger and injure her own newborn. The general public of-
ten reacts to cases of neonaticide with rage and disbelief.151
Because a newborn is regarded as a natural extension of his
or her mother, the public questions how she could do any-
thing to actively harm it.
The admissibility of evidence on Neonaticide Syndrome
would work to counter the natural expectation of maternal
care and the maternal bond, as well as explain how it is
entirely possible for a woman to deny her pregnancy and ul-
timately kill her newborn. Without this evidence, due to the
way the mother/child relationship and bond are socially
constructed, a young mother's denial and brief psychosis is
easily dismissed by a jury as a fabricated excuse for her ac-
tions. These set understandings and beliefs held by many
laymen render the denial of pregnancy and brief psychosis
virtually inconceivable and, therefore, not legally credible
as a defense. Without evidence illustrating the reality of
such a condition as a clinical entity found among many
young girls who commit neonaticide, a jury is likely to de-
fine the young mother's actions as unique and unusually
callous and inhumane. The unfair prejudice against the
accused mother will likely lead to a guilty verdict that fails
to take into consideration her mental defect at the time of
the crime. As a result, the chance of her receiving an unjust
punishment is substantially increased because she is likely
to receive a lengthy prison sentence without any psychiatric
treatment.
In opposing the position that Neonaticide Syndrome
should be recognized by courts, some individuals argue that
defense attorneys are just fabricating a syndrome to bolster
the criminal cases of their clients. The claim is that defense
attorneys, with the help of mental health experts, are cre-
ating a psychological defense that is carefully crafted to fit
all of the relevant facts of neonaticide cases and tailored to
the individual characteristics of the defendants. 2 This
"designer defense" has allegedly been created to make neo-
naticide offenders look like the victims in the minds of
151. See id.
152. Hogan, supra note 1, at 290.
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jurors and judges.'53 The Syndrome is viewed as a tasteless
ploy to achieve a lesser sentence for mothers who commit
neonaticide. Individuals who believe in this argument claim
this misuse of the insanity defense will harm the criminal
justice system for guilty, sane defendants will be allowed to
go free despite having committed the horrible crime of neo-
naticide. As a result, the public will lose respect and confi-
dence in the legal system and its ability to render justice.
The problem with the above-mentioned argument is
that the Syndrome is credible and supported by research in
the psychological and psychiatric communities. There are
case studies, clinical interviews, and literature reviews that
have been done by various experts that point toward the
existence of the Syndrome. Similar case studies form the
foundation for other credible syndromes now recognized by
courts, including Battered Woman's Syndrome and Rape
Trauma Syndrome.'
There are several examples of reliable research that
indicates the existence of Neonaticide Syndrome among
young mothers who murder their infants. Brozovsky and
Falit examined two cases of neonaticide in order to decipher
what, if anything, was psychologically happening among
young girls who committed neonaticide'5 The first case
study involved a fifteen-year-old girl who was admitted to a
hospital after having killed her newborn by throwing it out
a window. After becoming pregnant, the girl reported acting
and feeling as though she were not pregnant. 5 Upon giving
birth, when she heard her infant cry, her immediate reac-
tion was to stuff toilet paper into the baby's mouth in order
to silence it."' She mentioned thinking about her mother
and how scared she was of her mother's rejection and aban-
donment." Out of panic and fear, she tore the umbilical
cord and threw the infant out the window.'59 The second
case study involved a fourteen-year-old adolescent who,
after giving birth unattended, also threw her baby out the
window.6 ° Reportedly, the girl's mother had threatened to
153. Id.
154. Bookwalter, supra note 24, at 1200.
155. See Brozovsky & Falit, supra note 26, at 674.
156. Id.
157. Id. at 675.
158. Id. at 674-75.
159. See id. at 674-75.
160. See id. at 676.
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throw the young girl out of the house if she were to become
pregnant, which resulted in the adolescent having severe
anxiety when she initially discovered she was pregnant.
During the actual pregnancy, she was able to conceal her
condition from her mother because she continued to have a
regular menstrual period and her abdomen did not greatly
increase in size.6
Brozovsky and Falit uncovered similarities between the
two mothers including the fact that they were young
unmarried, passive, withdrawn, dependent individuals.
They commonly experienced a profound fear of abandon-
ment by their mothers, which ultimately lead to the
massive denial of their pregnancies as a defense mecha-
nism. 163 As a result of their denial, both girls were unaware
of their pregnancies and, thus, delivery came as a complete
surprise. Brozovsky and Falit also discovered that both
girls experienced psychotic breaks at the time of delivery,
which resulted in both girls throwing their babies out the
window."M Unable to maintain their denial, they both expe-
rienced a psychological upheaval. Also, after committing
neonaticide, both girls continued their normal activities as
though the deliveries and murders never took place.'65
Significantly, Brozovsky and Falit concluded that the kill-
ing of a newborn in the first twenty-four hours of its life is a
specific "clinical entity."'66
Finnegan, McKinstry, and Robinson, in exploring the
psychological aspects of neonaticide by analyzing three
cases of pregnancy denial and childbirth, confirmed the
findings of Brozovsky and Falit.67 The first case the
research group examined involved a twenty-four-year-old
university student who delivered a female infant alone in a
bathroom. 8' She was ultimately taken to a local hospital for
the delivery of the placenta and her attending physician
noted that she was "spaced out" upon arrival.' 9 During her
interview with Finnegan and the other researchers, she
161. See id.
162. See id. at 677.
163. See id. at 679-80.
164. See id. at 681.
165. Id. at 677.
166. Id. at 682.
167. See Finnegan et al., supra note 117, at 672.




persistently denied ever feeling pregnant. She reportedly
attributed her fifteen-pound weight gain to an increase in
appetite and a lack of exercise. She claimed to have had a
regular menstrual period and denied having nausea, breast
changes, or fetal movement.17 ° The second case involved an
overweight thirty-nine-year-old single woman who deliv-
ered a full term baby into a toilet located in her apartment
bathroom."' She denied her pregnancy although she admit-
ted to being aware of not having her menstrual period for
seven months. She was cognizant of her abdomen getting
larger but she felt that it was from gaining weight due to
increased appetite.' 2 The third case study included in their
research involved a twenty-year-old unmarried, Italian
woman who had gone to a hospital complaining of eight
hours of abdominal pain.' 3 When her attending doctors
informed her that she was pregnant and in labor, she
claimed that was ridiculous. A half an hour later the
woman gave birth to a male infant who lived approximately
one minute. The woman seemed completely unaware of the
doctor's attempts to resuscitate the baby and smiled as a
doctor walked away with the dead infant. She continued to
deny both her pregnancy and giving childbirth while at the
hospital." '
From these three case studies, the research group found
that these young girls' fear was involved in their failure to
recognize they were pregnant. Whatever the cause of their
fear, the anxiety generated was so powerful that defense
mechanisms had to be created and used, which included se-
vere denial and rationalization.175 All three of the girls they
evaluated and interviewed denied having been cognizant of
the fact they were pregnant. The cases they studied also
showed signs of dissociation. 7 ' One girl reported being in a
dazed state while cleaning up the bathroom, completely
unaware of her friends pounding on the door." ' Finnegan,
McKinstry, and Robinson's study, not to mention Brozovsky
and Falit's study, are two examples that indicate Neonati-
170. Id.
171. Id.
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cide Syndrome is factual, rooted in evidence, and accepted
in the psychological and psychiatric communities.
As a final note regarding the recognition and admissi-
bility of Neonaticide Syndrome, it is important to point out
that the fact that the Syndrome does not appear in the
DSM--V as a specific psychiatric disorder does not mean
courts are barred from accepting the Syndrome as credible
evidence. DSM stands for the Diagnostic and Statistical
Manual of Mental Disorders and is a book used in the psy-
chiatric community to diagnose mental disorders.178 It was
put together by the American Psychiatric Association and is
occasionally revised."9 The courts find the DSM-IV helpful
in determining whether it is legally acceptable to recognize
a particular psychiatric disorder or syndrome because it
indicates what is accepted in the psychiatric community.'
However, it is important to note that the manual was cre-
ated for clinical and not legal purposes. 8' Thus, the fact
that a particular disorder is found within the book does not
automatically mean expert testimony on the recognized
disorder should be admitted into a court of law.'82 For in-
stance, nicotine dependence and gambling addiction are
listed in the DSM-IV but it would be absurd to expect
courts to admit expert testimony on either type of addiction
as the basis of a defendant's insanity defense.'83 Conversely,
the fact that the manual does not list a claimed disorder or
syndrome does not mean that a court should prevent the
admission of testimony regarding the matter. In fact, Bat-
tered Woman's Syndrome and Rape Trauma Syndrome are
two syndromes that are not recognized by the DSM-IV as
distinct disorders, but courts in many jurisdictions recog-
nize them as legally credible and frequently allow expert
testimony regarding the two syndromes.'
178. Hogan, supra note 1, at 278.
179. Macfarlane, supra note 1, at 204.
180. Id. at 204-05.
181. Hogan, supra note 1, at 278.
182. See id.
183. See id.
184. See Macfarlane, supra note 1, at 221.
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V. SAFE HAVEN STATUTES: A WAY TO PREVENT
NEONATICIDE?
Many states have passed what has become commonly
known as Safe Haven statutes. In 2000, fifteen states
enacted their own version of a Safe Haven Statute and by
2001, twenty-two other states introduced this kind of legis-
lation before their congressional bodies."5 The idea behind
the statutes is to prevent the killing of unwanted babies by
providing young mothers with a viable alternative, namely
dropping off their newborns at a designated location like a
hospital, church, or fire station.' It is argued that this
alternative option of legal abandonment saves the future of
the young mother and the life of her infant by eventually
placing the newborn in the care of individuals who are
ready, wanting, and willing to be loving parents."7 Thus, it
is believed to be a preventative strategy that makes every-
one involved happy and safe.
Safe Haven statutes as adopted by various states have
two distinct forms with one being slightly more successful
in protecting the lives of newborns. The first kind of Safe
Haven statute provides young girls with an affirmative
defense to abandonment or child endangerment charges
brought against them after they discard their newborns at
statutorily designated locations.'88 In 1999, Texas, the first
state to formally adopt a statute designed to prevent the
death of newborns, enacted this kind of Safe Haven stat-
ute.'89 In Texas, only the young mothers who safely discard
their infants at a fire station or hospital within thirty days
after their babies' birth can utilize this defense. 9 ° In 2000,
Indiana provided a statutory defense to mothers criminally
185. Jill M. Acklin, Choosing Life: Proposing Immunity for Mothers Who
Abandon Their Newborns, 35 IND. L. REV. 569, 570 (2002).
186. See Joy Verlinden, Saving Abandoned Infants: An Option for Those
Who Cannot Choose for Themselves-Michigan's "Safe Delivery of Newborns
Law," 5 T.M. COOLEY J. PRAC. & CLINICAL L. 73, 82-83 (2002).
187. See id. at 83.
188. See Michelle Voirol, Hush Little Baby; Don't Say a Word: Saving Babies
Through the No Questions Asked Policy of "Dumpster Baby Statutes," 5 T.M.
COOLEY J. PRAC. & CLINICAL L. 115, 127 (2002).
189. Karen Vassilian, A Band-Aid or a Solution? Child Abandonment Laws
in California, 32 McGEORGE L. REV. 752, 762 (2001).
190. Tanya Amber Gee, South Carolina's Safe Haven for Abandoned Infants




charged with abandonment after leaving their infants with
an emergency medical service provider within thirty days
after the infant's birth.19'
Texas's and Indiana's approach to preventing the death
of newborns has had limited success. For instance, in
Texas, not one young mother has turned in an infant
according to the procedures under the statute. 92 This ver-
sion of the Safe Haven statutes has little success because
young mothers do not want to risk their anonymity by using
the statute to abandon their babies.19 After safely aban-
doning their infant, these mothers are still subject to being
arrested and officially charged within the state's criminal
justice system.9 4 The affirmative defense permitted under
the statue only comes into play at the accused mother's
public hearing. If the young girl has successfully deceived
everyone over the course of nine months through the con-
cealment of her pregnancy, she is not going to let the "cat
out of the bag" after her infant's birth by abandoning it at a
designated location and then being subject to public prose-
cution.
The other type of Safe Haven statute involves giving
pregnant adolescents immunity from prosecution. For
instance, in California, a mother, or another person with
lawful custody of an infant less than three days old, may
anonymously drop off the child to an employee at a public
or private hospital emergency room, or any other location
designated by the county, without fear of being prosecuted
for abandonment.'95 In circumstances where this happens, a
coded ankle bracelet is placed on the infant and an attempt
is made at giving a copy of the bracelet to the person aban-
doning the infant. The purpose of the bracelet is to provide
a means to link the infant with the person who surrendered
him or her should that person decide to come back to claim
the child within fourteen days after the date of abandon-
ment.9 6 Employees at the designated drop site must also
attempt to obtain medical information that will help the in-
fant with future medical needs. 97 The person surrendering
191. Acklin, supra note 185, at 570.
192. See Voirol, supra note 188, at 129.
193. See id. at 130.
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the infant is not required to leave any information that
would allow him or her to be identified in the future.'98
On June 6, 2000, South Carolina adopted its own ver-
sion of this legislation, specifically referred to as the Safe
Haven for Abandoned Infants Act.'99 Similar to California's
statute, the Safe Haven for Abandoned Infants Act sets
forth the procedures for mothers surrendering possession of
their newborns at a local hospital. The Act allows the per-
son relinquishing the child to remain anonymous, but
requires hospital employees to ask the name of a parent
other than the person leaving the child with the hospital. °°
Furthermore, a form is given to the individual that asks
questions regarding the medical history and genetic back-
ground of the infant, which can be filled out on site or later
mailed in.2°' A mother has thirty days after the birth of her
baby to take advantage of the Act and its promise of com-
plete immunity from prosecution. °2
The version of the Save Haven statutes providing
immunity from prosecution has been more successful in
preventing the deaths of newborns than the version
adopted by states like Texas, which only provides pregnant
adolescents with an affirmative defense to abandonment or
child endangerment charges. For instance, in California, by
the end of 2001, five mothers had come forward and sur-
rendered their infants to hospital employees. In Mobile,
Alabama, another jurisdiction adopting legislation similar
to that found in California, since the enactment of such
legislation in 1998, the lives of three newborns have been
saved.2 4 However, there are still examples where infants
die at the hands of their mothers despite the existence of
this form of the statutes. For example, in South Carolina,
two months after the state adopted its Safe Haven statute,
a twenty-one-year-old girl buried her infant thirty minutes
after his birth while he was still alive. °5
While these statutes, whatever their form, represent a
good faith effort on behalf of legislators to try and save the
198. See id.
199. Gee, supra note 190, at 155.
200. Id.
201. See id. at 155-56.
202. See id. at 157.
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lives of many innocent newborns, the fact of the matter is,
few young mothers will actually take advantage of the safe
abandonment option, assuming it is available in the state
they reside in. As mentioned in other sections of this paper,
many pregnant adolescents are not even aware of the fact
that they are pregnant. These soon to be mothers often en-
ter a state of severe psychological denial brought on by
extreme fear and anxiety. As a result, they make no prepa-
ration for the birth of the baby, let alone think through the
options available to them after the birth of the child. Upon
the delivery of the infant, the young mother is shocked,
extremely frightened, and overwhelmed. When faced with
the cries of an infant she denied even existed, the adoles-
cent mother enters a brief psychotic state where she ends
up killing her own child. In these particular kinds of cases,
there is nothing a statute can do to prevent the death of a
newborn. These mothers, in this state of mind, are not wor-
ried about the legal consequences of their actions and, as a
result, the statutes have no deterrent effect. Admittedly, for
some young pregnant girls, like Amy Grossberg and Melissa
Drexler, who showed no signs of severe denial or psychosis
at the time of the crime, these Safe Haven statutes may
provide a viable alternative ultimately saving the lives of
infants.
A better prevention strategy regarding neonaticide is to
address the problem before these young girls come to the
desperate point of delivering their babies alone in secrecy.
Through various social programs, our society has to encour-
age these adolescents to act responsibly before the child's
birth, or better yet, before the child's conception. It is a fact
that many young adolescents are sexually active without
any knowledge of the particulars of contraception, preg-
nancy, or childbirth."6 Many educational programs within
schools ignore this fact and continue to teach students only
about abstinence or contraception as a way to prevent the
transmission of sexually transmitted diseases, as opposed
to a means to prevent unwanted pregnancy.2 7 The fact that
various contraceptives can be used successfully to prevent
pregnancy should be emphasized and efforts should be
made to explain how to effectively use the methods and
their individual success rates. Programs aimed at informing
206. See Lusk, supra note 24, at 126.
207. See Gee, supra note 190, at 163.
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young girls, as well as young boys, about sex and other
related topics should also focus on explaining to this curious
group what to do should an unwanted pregnancy occur.
This will help reduce their fear and anxiety when presented
with such a situation. For instance, the program should ex-
plain all of the available options including abortion, adop-
tion, legal abandonment, and single parenthood. Further-
more, the need for the young girl to seek medical attention
and prenatal care for her own, as well as her baby's safety,
should be emphasized.
Many parents try to prevent their adolescents from
being exposed to such information because of the fear that
it will encourage their teen to have sex. It is these kinds of
parents that contribute to an uneducated adolescent be-
coming pregnant and, being incredibly afraid of telling her
parents for fear of their reaction, entering a state of severe
denial and eventual psychosis resulting in the death of a
newborn secretly delivered. The truth of the matter is,
teens are curious individuals who are going to experiment
when they feel they are ready regardless of what their par-
ents think. In 1995, it was reported that over seventy
percent of the women surveyed had been sexually active by
the age of nineteen."8 In addition, twenty-two percent of the
women surveyed were having sex before the age of fifteen.20 9
It is better for parents to make sure that when their teen-
ager decides to begin sexual experimentation, he or she is
fully informed so he or she can make safe and wise deci-
sions that will not destroy his or her future.
Another possible component to these educational
programs might be to introduce a speaker who experienced
an unacknowledged pregnancy and unexpected delivery.
This might help to inform young adolescents how to tell if
one is pregnant and what to do or to avoid should they have
to deliver their baby alone. These experienced veterans
could also emphasize the consequences of sexual activity
without using contraceptives, the emotional consequences
of pregnancy and birth, and the devastating legal conse-
quences of negligence during birth.210 The goal with this
educational strategy is to provide adolescents with knowl-
edge so unwanted pregnancy can be avoided, but also to
208. See Voirol, supra note 188, at 122.
209. Id.
210. See Lusk, supra note 24, at 126-29.
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provide them with information so if one should occur their
fear and anxiety is reduced and they can rationally evalu-
ate the many options available to them.
CONCLUSION
The issue of whether Neonaticide Syndrome should be
legally recognized by courts is very important. Its credible
and factual existence, based upon its acceptance in the psy-
chiatric and psychological community, determines the
substance and strength of a neonaticide offender's defense
and, thus, the ultimate outcome of her trial. In the United
States, a mother accused of killing her newborn is likely to
be charged and prosecuted under the homicide statutes of
the state where the crime occurred. Thus, the admittance of
the evidence indicating her mind was disturbed, if in fact it
truly was, is paramount because it could negate the
required mens rea of the crime. This evidence could save
these mentally impaired young women from long periods of
incarceration in dangerous and inhumane prisons. If in fact
there is evidence indicating the girls were suffering from
the pattern of symptoms found in Neonaticide Syndrome,
prison terms will not provide neonaticide offenders with
effective treatment and the help they need. In addition, al-
though an offender is unlikely to repeat the act of neonati-
cide, a prison term may create other criminal tendencies.
Under a murder conviction, these young girls can receive a
lengthy prison sentence during which they can learn other
types of criminal behavior. Thus, the lengthy incarceration
of neonaticide offenders may actually create a criminal out
of a young girl with psychiatric problems. As a result, if the
syndrome is credible and if some neonaticide offenders are
indeed mentally ill, which there is research evidence indi-
cating that both propositions are true, the court system's
recognition and admittance of evidence regarding Neonati-
cide Syndrome is critical and essential.
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